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THE SECOND PEACE CONFERENCE AT THE HAGUE 

I. THE PROGRAMME 

In his address to the First Peace Conference on May 20, 1899, 
President De Staal remarked : 

The name " Peace Conference," which the instinct of the peoples, out- 
stripping in this respect the decision taken by the governments, has 
given to our reunion, well indicates the essential object of our labors. 
The " Peace Conference " cannot fail in the mission incumbent upon it. 
It must produce from its deliberations a tangible result which the whole 
of humanity awaits with confidence. 1 

Such was the keynote of the salutation with which doubt and 
pessimism were greeted upon their arrival at The Hague in 1899. 
Certainly, in 1907 the nations, after the impressive lessons taught 
hy two terrible wars, whether anxious participants or silent witnesses, 
have a still more ardent desire for permanent peace, and the duty 
owed by the governments to humanity is not less solemn or less 
evident. 

The deliberations about to begin at The Hague through the initia- 
tive of President Roosevelt and at the invitation of the Emperor of 
Russia concern every human being, without distinction of nationality. 
For the blind, fortuitous play of local interests and public passions 
which has thus far so largely affected and determined the history of 
the world it is proposed to substitute a calm examination of certain 
questions connected with future international action and develop- 
ment, and to control in some measure the impulses which underlie 
the relations of sovereign states to one another. 

Avowedly, the movement begun at The Hague in 1899, and now 
to be carried forward to another stage, is an expression of the general 
conviction that war is an evil to be prevented if possible, and in 
any case to be mitigated. 

What, then, is war? In its most abstract sense, it is a state of 
conflict in which adversaries endeavor to settle their differences by 

* Conference international de la pais. Premiere partie, p. 16. 
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inflicting mutual injuries upon each other. In its public and inter- 
national sense, it is a state of conflict between sovereign powers in 
which appeal is made to the force of arms. Its apologists defend it 
as necessary for the defense of rights which would otherwise have 
to be sacrificed; as legitimate according to the immemorial usage 
of mankind ; and as salutary in developing the strength and courage 
of a nation. Its adversaries condemn it as inflicting pain, suffering 
and death upon innocent persons ; as resting upon the principle that 
might makes right ; as in no respect adapted to determine a question 
of right and wrong ; as a survival of primitive barbarism ; as debasing 
rather than elevating in its effect upon the character of a nation ; as 
entailing sacrifices of an oppressive nature, often out of proportion 
to the advantages obtained even in case of victory; and as sowing 
seeds of permanent ill feeling and provoking plans for future 
reprisal on the part of the vanquished. 

By its apologists as well as by its adversaries war is regarded as 
a grave, if not an unmitigated evil, which is, in general, to be dis- 
couraged and if possible prevented. Upon this point there is prac- 
tically no divergence of opinion. Those who advocate powerful 
military organizations and effective navies do so chiefly on the 
ground that these are the best guarantees of peace. Agreement is 
practically universal also that peace is not merely a negative 
notion, — the mere absence of war, — but that, as the fruitful source 
or favoring condition of every form of social progress and general 
prosperity, it may rightly be compelled, if necessary, even by armed 
force. Thus many of the most earnest pacificists are likewise 
pacificators, and admit the rightfulness and even the righteousness 
of a war against war. 

Is war, then, like some other evils inherent in human nature, 
ineradicable ? Sovereign states are, in their juridical relations, moral 
personalities, endowed with intelligence of their interests and with 
free volition in the pursuit of them. Is there any reason to believe 
that they will ever be more just, more unselfish, and more reasonable 
than the average of the human individuals who compose them? Is 
there a certainty that governments, however sagacious, prudent, and 
well-disposed, will ever, in the last extremity, be able to restrain 
those waves of national feeling which have so often and so fatally 
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plunged nations into war? The answers to these questions, to have 
any value, must be based upon a profound knowledge of the psy- 
chology of peoples. It is not surprising, therefore, that radical 
differences of opinion should exist upon this subject, and the danger 
of open antagonism resulting from this opposition of views in any 
diversified assembly of men, such as an international conference must 
necessarily be, is in proportion to the tenacity with which these views 
are held and defended. 

The indispensable conditions for a successful consideration of the 
means of avoiding war are evidently an entire freedom from the 
spirit of dogmatism, toleration for the convictions and pretensions 
of others, perfect liberty of thought, studious courtesy of expression, 
and a sincere desire to unite with persons holding diametrically 
opposite opinions in reaching the greatest number of practical results 
likely to be beneficial to mankind. From the nature of the case, 
the conclusions of a Peace Conference must assume some form of 
compromise. The first fact to be recognized is that the chief cause 
of war is obstinacy in thought, opinion, and purpose, almost always 
sustained by a real or factitious conviction of duty. If a conference 
in the interest of peace is to bear wholesome fruit, the idea of uncom- 
promising insistance upon previously elaborated conceptions has to 
be abandoned; and a new, if not a nobler, form of heroism has to 
be cultivated, — the resolution to live, and to let others live, for the 
greatest good that may be possible. 

It is not intended to represent that ideals must be lowered, that 
convictions may not be expressed, or that they may not be urged by 
firm, clear, and cogent argumentation ; but the militant spirit is not 
becoming in a plea for peace. ISTor is it to be supposed that the 
impassioned eloquence which upon another occasion might prove 
triumphant in swaying an audience can be useful in deliberations 
where individual feelings really count for nothing, where conclu- 
sions must be reached by the determination of separate commissions, 
where unanimity is essential to success, and where the ratification 
of governments unaffected by personal influences is necessary to 
crown the completed work. 

It is to be expected, therefore, that many noble aspirations and 
ingenious suggestions for promoting the peace of nations must fall 
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by the wayside, or await their opportunity at some future time. 
Unless the results finally attained are to be in sad contrast with the 
hopes excited, moderation must rule from the beginning; and even 
in the preparation of the programme much restraint must of neces- 
sity be exercised. 

It is desirable, therefore, to dismiss the illusion that any possible 
Peace Congress is about to regenerate the world. Effective action, 
either within the nations or among them, must be slowly prepared 
for by the growth of public opinion ; and it is not credible that this 
can be equally advanced in any direction in all countries. As, by 
the very nature of sovereignty, sovereign states have no superiors 
entitled to impose upon them laws, decisions, or policies without their 
free consent, each government must freely judge for itself what 
changes it can make in harmony with its safety and its interests ; and 
it is certain that some governments do not regard themselves pre- 
pared for those decisions which others may consider desirable or 
imperative for themselves. Responsible statesmanship, even with 
the best intentions, can, therefore, advance only with unequal steps. 
What is of chief importance is that all should march in the same 
direction. 

There must, therefore, be a wide disparity between the realizable 
results of the coming Peace Conference and the counsels of per- 
fection; and for this all thoughtful men should be prepared. The 
theorist, who is usually also an enthusiast, should remember that it 
is not yet three hundred years since Grotius in his great work laid 
the foundations of international jurisprudence, and that the structure 
is still far from completion. He should remember also that such 
international law as we now possess has been elaborated by a slow 
historic process, and that it is the result of long and often bitter 
experience. Such as it is, like every other form of useful law, it 
is the prodiict of social need. It has been built up little by little, 
much after the manner of a coral island, by gradual accretion. In 
the whole history of international relations, there are but few changes 
that have not come about by a process of evolution correlative to the 
general social advance. 

For the recognized evil of war 'there is', perhaps, no single panacea. 
The most solid hope lies in the growing moral consciousness of 
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modem civilized nations in connection with the general realization 
of the enormous burdens which modern warfare both on land and 
sea imposes upon both belligerents and neutrals. Finance has 
become international, and with commerce is exposed to incalculable 
risks by the fact and sometimes even by the rumor of war. All the 
intelligent interests of the people of all countries are against it, and 
this is the chief guarantee of peace. 

Theoretical expedients for the total prevention of war still con- 
tinue to be discussed, but no serious thinker places great reliance 
upon their efficacy. The simplest and the oldest is, of course, the 
universal state. This was the policy of Eome in the days when the 
Pax Romana extended over nearly the whole of civilization and 
embraced large parts of three continents, and its restoration was the 
dream of the Middle Ages, inspired by the unity of the Christian 
faith, which aimed to include all mankind within its fold. The 
effort to establish a universal empire runs through the whole of the 
history of Europe until the triumph of territorial sovereignty in 
the Peace of Westphalia, and has always played a large role in 
European diplomacy as an aspiration or a dread. 

The unitary universal state having been found impossible of reali- 
zation, the idea of federation, or the formation of a great composite 
legislative and judicial organism above the individual states was 
proposed, first by Emeric Cruce, 2 afterward by the Duke of Sully, 3 
William Penn, 4 the Abbe Saint-Pierre, 5 and others, and has been 
recently advocated by Lorimer, 6 Bluntschli, 7 Malardier, 8 ISTovicow, 9 
and Stead. 10 Even some of those who regard the creation of such 

* Nouveau Cynee, ou discours d'estat representant les occasions et moyens 
d'establir une paix genfirale et libertS de commerce, etc., Paris, 1623. 

* Memoires des sages et royalles ceconomies d'Estat, Amsterdam, 1638. 

•An Essay toward the Present and Future Peace of Europe by the Establish- 
ment of a European Dyet or Parliament of Estates, London, 1693. 

' Pro jet de paix perpStuelle, Utrecht, 1713. 

"Institutes of the Law of Nations, Edinburgh, 1883; and article on Le prob- 
leme final du Droit International in the Revue de Droit International et de Legis- 
lation Comparee, IX, pp. 161 et seq. 

1 Das moderne Volkerrecht der civiliserten Staaten als Rechtsbuch dargestellt, 
Zurich, 1868; and Lardy's French translation, Paris, 1869. 

* Solution de la question europeenne, Paris, 1861. 

* Die Federation Europas, Berlin and Berne, 1901. 
M The United States of Europe, London, 1899. 
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artificial political organizations as chimerical find a solution in joint 
international action of an analogous kind. Thus the Italian jurist 
Fiori, 11 who, although he has himself prepared an international code 
of his own doctrine, thinks general legislation undesirable, proposed 
that existing international law be formally recognized by a congress 
of jurists representing the great powers, that these powers act as 
mediators among the nations, that a superior court be charged with 
the duty of determining the rights of litigant states, and that an 
international army be organized to execute the sentences of the court. 
The German jurist Holzendorff, 12 while opposing a universal appli- 
cation of identical principles of international law, which he deems 
impracticable on account of the diversity of civic development in 
different parts of the world, advocates a league of the states which 
have arrived at a certain stage of civilization for the purpose of 
imposing general peace. 

Still others, such as the late David Dudley Field, 13 as well as 
Bluntschli, and the members of the Association pour la Reforme et 
la Codification du Droit des Gens 14 have thought that international 
justice would be promoted by a formal codification of the recognized 
principles of the laws of nations. Many jurists have, however, 
opposed this idea, partly on the ground that no general code could 
be adopted to the use of all nations, but chiefly because they con- 
sider that it would arrest the sponstaneous development of the rules 
of law that might otherwise be carried forward. It is further 
believed by competent judges that the various ratifying assemblies 
of the different nations would not be disposed to accept an identical 
body of legal doctrines such as a formal code would necessarily 
comprise. 

In general, there exists among jurists a profound distrust of all 
artificial organizations and formulas of legal doctrine. 15 Attention 
has also been called to the perils and commotions that would arise 
from the attempt to lodge authority in the hands of any central 

u Le Droit international public suivant les besoins de la civilisation moderne, 
Milan, 1865. 

u Handbuch des Volkerrechts, Berlin, 1885. Introduction. 

M Draft Outlines of an International Code, New York, 1872. 

" Founded in 1873. Since 1895 called Association de Droit International. 

" See Bonflls, Manuel, ed. of 1905, pp. 891 et seq. 
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power tending toward the transformation of the international com- 
munity into a single state, whether monarchical or republican in 
form. Such centralization, according to De Martens, would involve 
a " complete change of the map of Europe, or the submission of inde- 
pendent countries to a common superior power." 16 It is not believed 
that such a sacrifice of sovereignty would be endured. When it is 
remembered through what trials the unity of Germany and the unity 
of Italy have been effected, it is not considered probable that the 
" United States of Europe " is likely to emerge from a congress of 
jurists or diplomatists representing the existing governments. But 
even were this project nominally realized, it may be asked, What 
security would be offered against civil wars ? 

There is, no doubt, a growing tendency among civilized nations 
to exercise good faith in the observance and execution of treaties and 
conventions; and it is often suggested that sovereign states, being 
free and independent, are capable of doing whatever they agree to 
do. As their power is unlimited, it is sometimes argued that the 
representatives of sovereign states have only to meet together and 
make solemn engagements, in order to abolish war with all its attend- 
ant evils. Besides the primary difficulty, which every government 
comprehends, of binding a nation beyond its immediate interests, 
there is, however, the further one of giving or obtaining guarantees 
that such engagements will be kept when those interests are believed 
to be menaced. That which has been most effectual in securing 
respect for treaty obligations is the fact that they have, in recent 
times, not been lightly entered into, but have been assumed with a 
clear comprehension of definite advantages to be derived from them. 
In this respect contemporary diplomacy stands in marked contrast 
with that of an earlier time, when international promises were made 
and broken in a day. The ancient doctrine that a treaty is valid so 
long as the conditions remain unchanged, — rebus sic stantibus, — 
however, still represents a principle of great practical importance. 
It cannot be doubted that any existing sovereign state would feel free 
to disregard a treaty which bound it to action plainly contrary to 
its honor or its interests. It is esteemed useless, therefore, for the 
sake of some temporary, but ultimately illusory, triumph of inter- 

1S F. De Martens, Traite de droit international, I, eh. I, 51. 
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national ideals, to enter into solemn engagements to do or to refrain 
from doing those things which compelling circumstances might force 
a government to disregard. It is better for international morality 
and for the progress of jurisprudence that promises be not made 
which are in grave danger of being broken. A wise statesmanship 
will not, therefore, pledge itself to what in its own estimation it is 
impossible to perform ; and it will not lightly sacrifice those preroga- 
tives of freedom and independence which confer such high responsi- 
bility upon a sovereign state. 

For these reasons subjective theorists will look in vain for startling 
topics and revolutionary schemes in the official programme of the 
Second Peace Conference at The Hague. It is an indispensable 
preliminary to any international conference whatever that the field 
of discussion should be limited to those subjects which it is deemed 
practicable to consider. If this precaution were not taken, the gov- 
ernments would not send representatives ; and, if an attempt should 
be made to extend the range of discussion unduly, the purposes of a 
friendly interchange of views and intentions would be defeated in 
advance. 

We turn, then, with intense interest to consider the scope and 
specifications of the official programme of the Second Peace Con- 
ference at The Hague, as indicating the topics which the various 
governments have agreed may at this time be discussed with profit. 
These may be grouped under the six following heads : — 

I. Arbitration and International Commissions of Inquiry; 

II. Laws and Customs of War on Land ; 

III. Laws and Customs of Maritime Warfare ; 

IV. The Private Property of Belligerents at Sea ; 

V. The Eights and Duties of Neutrals at Sea ; and 

VI. The Adaptation of the Principles of the Geneva Convention to 
Maritime Warfare. 

It has been remarked, and in many quarters not without regret, 
that, with the exception of the first general topic, all the questions 
to be discussed arise out of the assumption that war is in some cases 
inevitable and will in the future occur. At first glance this may 
seem to justify the inference that the coming Conference is con- 
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cerned with War rather than with Peace, and that it affords little 
hope of accomplishing more than a slight mitigation of the barbarities 
of warfare. 

It is only from a superficial point of view, however, that this con- 
clusion can be drawn. The fact that nearly all the governments in 
the world are agreed to send representatives to discuss these ques- 
tions is conclusive evidence that war is universally considered an 
evil that needs to be placed under restriction and to be regulated by 
principles of justice, equity, and humanity. Individuals may scoff 
at the efforts to promote peace and restrict and ultimately abolish 
war, but no civilized government is disposed to treat the subject with 
contempt. All are agreed that the community of human interests 
is sufficiently strong to justify a common attempt to remove as far 
as possible the necessity of war and to limit its area, its mode of 
procedure, and its consequences by pledging themselves to the ob- 
servance of prescribed rules based on just principles. This is, in 
effect, to adopt the standards of jurisprudence as the true guide in 
international relations, instead of asserting the right of superior 
force to dominate. Once accepted, it renders war illogical and places 
every belligerent nation in the position of an offender against man- 
kind as a disturber of the peace, unless it can show good and sufficient 
cause for its employment of armed force. 

But the pacific purpose of the coming Conference is specifically 
announced in the first topic of the official programme, — 

Improvements to be made in the provisions of the Convention relative 
to the peaceful settlement of international disputes as regards the Court 
of Arbitration and the international commissions of inquiry. 

Thus, at the very outset, the Second Conference declares itself the 
continuation of the First, and purposes as its primary object the 
further development of the engagements that have been already 
solemnized. Without assuming that it will be able to abolish war, 
it aims directly at the removal, as far as possible, of its causes ; and 
prudently provides for diminishing the evils that may yet result, 
if it is still found to be inevitable. 

It is no slight augury of its substantial usefulness that the Second 
Peace Conference bases its right of existence and its expectation of 
success upon the solid ground of experience rather than upon untried 
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aspirations. It was in the midst of much doubt and in the presence 
of no inconsiderable opposition that the First Conference accepted 
the idea of a permanent tribunal for the settlement of international 
disputes. A few distinguished jurists had expressed their approval 
of such a tribunal, but only for special and previously determined 
subjects. Among these were the Russian publicist Bulmerincq, the 
Prussian jurist Holtzendorff, and the English professor Travers- 
Twiss. Another Russian, Count Kamarowsky, had made an ex- 
tended plea for a general permanent tribunal, 17 but was generally 
deemed to have failed in justifying his proposal on account of the 
grave difficulty of finding impartial judges and of devising an 
effective form of sanction. The weight of expert opinion previous 
to the Conference was that the idea of a permanent tribunal was 
chimerical. It was only after it was apparent that the Conference 
would end in total failure unless some decided step were taken, and 
as the result of strenuous exertions, that the creation of a permanent 
tribunal, — or more strictly a potential tribunal to be brought into 
actual existence in case of need, — was finally found to be possible. 
The Convention for the Pacific Settlement of International Disputes 
of 1899 was the offspring of psychological conditions that could not 
have been foreseen, that have not yet been fully analyzed, and whose 
complete history has not yet been and should not now be written. 
The work done at that time constitutes the most notable and enduring 
single triumph of human reason of the nineteenth century. It has 
been applauded, ridiculed, and misunderstood to a greater degree, 
perhaps, than any other public act; but it has left a mark that can 
never be effaced, and has already borne fruits that will not die. 

The permanent tribunal has had few cases, the provisions for 
mediation have not been applied as was intended, and two great wars 
have occurred which the public vaguely imagined might have been 
prevented. All this is true, and yet it is as unreasonable to condemn 
the work of the Pirst Conference as it would be to find fault with 
the moral law. The Convention of 1899 not only created a perma- 
nent tribunal, it provided that 

Powers, strangers to the dispute, have the right to offer good offices or 
mediation, even during the course of hostilities ; 

"Le Tribunal international, Paris, 1887. 
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and declared, 

The exercise of this right can never be regarded by one or the other of 
the parties in conflict as an unfriendly act. 18 

It was as the result of action under this article of the Hague Con- 
vention that the Peace of Portsmouth between Russia and Japan was 
concluded on September 5, 1905. 19 It was also under the pro- 
visions of Articles IX-XIV that the International Commission of 
Inquiry brought to a satisfactory conclusion the North Sea incident, 
which threatened for a time the good relations of Russia and England. 

It is, however, in the impetus given to the principle of judicial 
settlement of international disputes that the First Hague Conference 
may discern its greatest triumph. In the first four years of the 
twentieth century, sixty-three disputes were referred to judicial set- 
tlement. 20 At the Conference of American States of 1901 a con- 
vention, since ratified by five states, was concluded for the pacific 
settlement of pecuniary claims; and this has been renewed at the 
Conference of 1906, with the expectation that it will be ratified by 
all the American republics. 21 

The Bureau of the Administrative Council of the Permanent 
Court of Arbitration at The Hague has registered thirty-three sepa- 
rate treaties of obligatory arbitration between different powers. 22 
These may be divided into five classes as follows: 

I. General treaties of arbitration framed on the same model, sub- 
mitting to obligatory arbitration differences of a judicial kind or 
relating to the interpretation of treaties between the two contracting 
parties which may arise between them and which cannot be settled 
by diplomatic means. Two exceptions only are stipulated in these 
treaties: (1) differences which involve the vital interests, the inde- 
pendence, or the honor of the contractants ; and (2) cases where the 

"Article III of the Convention for the Pacific Settlement of International 
Disputes. 

"See Hershey, The International Law and Diplomacy of the Russo-Japanese 
War, New York, 1906. 

20 See Darby, Modern Pacific Settlements, London, 1904, pp. 134, 151. 

"Report of the Third Conference of the American States, Washington, 1907. 

22 Rapport du Conseil Administratif de la Cour Permanente d'Arbitrage, The 
Hague, 1907. 
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interests of third powers are involved, 
the following : 



These eighteen treaties are 
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1 France and Great Britain Oct. 

2 France and Italy Dec. 

3 Great Britain and Italy Feb. 

4 Spain and France Feb. 

5 Spain and Great Britain Feb. 

6 France and The Netherlands Apr. 

7 France and Sweden and Norway July 

8 Germany and Great Britain July 

9 Great Britain and Sweden and Norway. . . Aug. 

10 Great Britain and Switzerland Nov. 

11 Great Britain and Portugal Nov. 

12 Italy and Switzerland Nov. 

13 Austria-Hungary and Switzerland Dec. 

14 France and Switzerland Dec. 

15 Austria-Hungary and Great Britain Jan. 

16 Great Britain and The Netherlands Feb. 

17 Denmark and France Sept. 

18 Denmark and Great Britain Oct. 



II. A general treaty between Spain and Portugal of May 31, 
1904, submitting to obligatory arbitration all differences of a judicial 
kind or relative to the interpretation of treaties, with the exception 
of those involving the vital interests, the independence, or the honor 
of the contractants. This treaty differs from those of Class I in 
that the subject of litigation between the contractants, after the 
failure of diplomatic means, shall first be submitted to a special 
Commission; and, if this expedient also fails, shall then be sub- 
mitted to arbitration. 

III. Special treaties for the obligatory arbitration of differences 
arising from the interpretation of treaties and pecuniary claims, with 
the same exceptions as Class I. These six are the following : 

1 Belgium and Russia Oct. 30/17, 1904 

2 Belgium and Switzerland Nov. 15, 1904 

3 Belgium and Sweden and Norway Nov. 30, 1904 

4 Belgium and Spain Jan. 23, 1905 

5 Belgium and Greece Apr. 19/May 2, 1905 

6 Belgium and Denmark. . . ., Apr. 26, 1905 

IV. General treaties for the obligatory arbitration of all differ- 
ences, except those reserved in Class I. The treaty between Norway 
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and Sweden stipulates that the Permanent Court of Arbitration shall 
decide whether or not the vital interests of either party are involved. 
These six treaties are the following: 

7 Sweden and Norway and Switzerland. . . . Dec. 17, 1904 

8 Sweden and Norway and Russia . . Dec. 9/Nov. 26, 1904 

9 Sweden and Norway and Spain Jan. 23, 1905 

10 Norway and Sweden Oct. 26, 1905 

11 Denmark and Spain Dec. 1, 1905 

12 Denmark and Eussia Mar. 1/Feb. 16, 1905 

V. Two treaties stipulating obligatory arbitration between the 
two contractants for all differences, without exception: 

1 Denmark and the Netherlands Feb. 12, 1904; and 

2 Denmark and Italy Dec. 16, 1905 

The facts above cited show a steady growth of public opinion and 
of governmental confidence in many different countries in the direc- 
tion of favoring the obligatory arbitration of international disputes. 
The reservations are, in most cases, still considerable, for each sover- 
eign power is left free to determine what may affect its sovereign 
interests. It is at this point that the provisions for international com- 
missions of inquiry becomes of value, for such commissions may 
determine whether or not an alleged grievance is real or imaginary. 
It is in no sense a derogation of the dignity of sovereignty to submit 
to an impartial inquiry regarding the reality of an alleged but dis- 
puted state of fact. 

Without dwelling upon the remaining items of the official pro- 
gramme, — such as the formalities to be observed regarding the open- 
ing of hostilities, the rights of neutrals on land, the modification of 
the Declarations of 1899, the bombardment of ports and defenseless 
cities, the laying of mines and torpedoes, the transformation of 
merchant vessels into warships, the exemption from capture of the 
private property of belligerents at sea, the duration of port privi- 
leges to merchant vessels after the opening of hostilities, the rights 
and duties of neutrals at sea, the thorny subject of contraband, the 
rules to be applied to belligerent vessels in neutral ports, the destruc 
tion of neutral vessels taken as prizes with the whole question of 
prize law, and the further extension of the Geneva regulations, all 
of which are of great interest and importance, — we may briefly 
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consider two of the topics omitted from the programme which have, 
nevertheless, been proposed for discussion. 

The limitation or reduction or armaments, — frequently but awk- 
wardly expressed by the word " disarmament," — is a subject of 
high moral and economic interest, and was in principle commended 
by a resolution of the First Hague Conference ; but, unfortunately, 
this subject embraces such a mass and variety of specific problems 
that it has hitherto seemed practically unapproachable. The most 
useful aid to a profitable consideration of this question would prob- 
ably be a definite and specific offer on the part of one of the great 
powers to make a real renunciation of its military strength, — a 
proposition to discontinue at a given point the augmentation of its 
army or navy, or to reduce them to a fixed number of units of 
strength. Until this is done, and done in good faith, it will, perhaps, 
be difficult to do more than to speak in general terms, with the grave 
possibility of incurring criminations and recriminations which 
might not prove conducive to the promotion of peace. If several 
armed men were assembled together with suspicions of one another's 
intentions, the example of laying down one's arms would probably 
be much more effective than an argument as to the caliber of their 
revolvers. In a matter so closely related to action, it is difficult to 
see that anything short of action would inspire' confidence. It ap- 
pears, therefore, that, if disarmament in any of its senses is to be 
realized, it must begin with a definite resolution to abandon the 
resort to force, and to substitute for it an appeal to reason and good 
faith. 

PEACTICE IS BETTER THAN PRECEPT 

It must not be overlooked, however, that the discussion of the sub- 
ject of disarmament or of the limitation of armaments has great 
educational value and importance. Standing armies and navies 
are justified on the ground of necessity and as essential to national 
existence. It is also stated that the armies and navies, however 
valuable in themselves from the point of view of discipline, are not 
ends but means to an end, namely, the establishment and maintenance 
of peace. Force produces peace by subjecting the weak to the will 
of the strong, but if peace may result from an appeal to reason as 
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well as from the sword, it follows that force should he used only 
when reason fails. The only way to determine when one method 
or the other is adapted to a desired end, is to discuss both the end 
and the means. The statement that large and powerful armaments 
are necessary is undoubtedly sincere, but the doctrine may neverthe- 
less be false. If questioned it must be defended, and it frequently 
happens that the very weakness of the defense overthrows a doctrine 
which if unquestioned would have commanded respect and acqui- 
escence. The discussion of the necessity or uselessness of large arma- 
ments would bring into view the various and contending arguments 
by which the use of force is to be supported or rejected and lead to 
a clearer understanding of the ways and means whereby peace may 
be established and safeguarded. No human institution is too sacred 
for discussion and if any institution fails to convince the enlightened 
judgment of men it cannot long endure. Silence is not argument 
and a refusal to discuss a question cannot prevent others from weigh- 
ing and testing it in the light of reason. Force has controlled the 
actions of men and nations since the beginning of time, but it cannot 
be said that its success has been such as to exclude the hope of a 
substitute. 

Far more promising than any general project of disarmament, 
therefore, is the determination not to employ armed force wherever 
justice may be secured without it ; and when that conception is fully 
analyzed, it may become clear that armed force has no reason for 
existence among civilized nations except to suppress wrong. The 
most effective method of securing ultimate disarmament is, therefore, 
to promote international justice by applying judicial procedure be- 
tween nations to such an extent that, as in every well organized state, 
force will become merely the instrument for obtaining obedience to 
law. 

We are thus brought to consider another topic which has been 
proposed for discussion at the Second Hague Conference, but which 
has not been included in the official programme ; namely, the question 
whether or not armed force should be employed to compel the pay- 
ment of contract debts by sovereign states. 

The subject is one which has many aspects, and at the present 
moment suffers from the embarrassment of being to an almost in- 
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credible extent misunderstood. General interest in the subject dates 
from the letter of Dr. Drago, then Argentine Minister of Foreign 
Affairs, written on December 29, 1902, to the Argentine Minister 
at Washington. In that letter Dr. Drago maintains that armed force 
should not be employed by one government to compel the payment 
to its citizens of public debts owed to them by another government. 23 
As the traditional practice of the United States has always been in 
conformity with this idea, in its official instructions to its delegates 
to the Third International Conference of American States held last 
year at Rio, the Government of the United States declared: 

It is doubtless true that the non-payment of public debts may be ac- 
companied by such circumstances of fraud and wrong doing or violation 
of treaties as to justify the use of force. This Government would be 
glad to see an international consideration of the subject which shall 
discriminate between such cases and the simple non-performance of a 
contract with a private person, and a resolution in favor of reliance upon 
peaceful means in cases of the latter class. 24 

On the ground that most of the American countries are still 
debtors, while the European countries are creditors, it was felt by 
the Government of the United States that the Conference at Eio 
should not undertake to resolve upon a rule or attempt a discrimina- 
tion, since such action would have the appearance of a meeting of 
debtors resolving how their creditors should act. The true course, 
it was believed, was to request the Second Hague Conference, where 
both creditors and debtors will be assembled, to consider the subject. 
Accordingly, in preparing the official programme for the Conference 
at Rio the fourth topic consisted of a resolution recommending 

that the Second Peace Conference at The Hague be requested to con- 
sider whether, and if at all to what extent, the use of force for the col- 
lection of public debts is admissible. 

The delicacy of feeling and the practical wisdom of the American 
States are shown in the report of the Committee to which this resolu- 
tion was referred at Rio, which says : — 

It was not proposed that definite conclusions should be reached at 
this Conference, composed exclusively of American nations, but that the 

" See Foreign Relations of the United States for 1903, p. 1. 

" See Report of Third Conference of the American States, p. 42. 
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true principles that should govern such cases should be left to be fixed 
by an international assembly composed of all the nations of the world. 

But even this modest proposition was not adopted. In a spirit 
of extreme moderation the Committee recommended and the Con- 
ference adopted a resolution leaving to each Government the pro- 
priety of 

inviting the Second Peace Conference at The Hague to consider the 
question of the compulsory collection of public debts, and, in general, 
means tending to diminish between nations conflicts having an ex- 
clusively pecuniary origin. 25 

Notwithstanding all these amenities, the attitude and purposes of 

the United States and of the other American States are so seriously 

misapprehended that a European publicist has recently felt called 

upon to declare : 

The Monroe Doctrine is interpreted in this sense, — that Europe cannot 
enforce its rights acquired in America, even in case of a grave violation. 
In this fashion the protectorate of Monroe would deliver letters of 
marque to the adepts of the Doctrine of Drago. 26 

If proof were needed to show that the so-called Drago Doctrine 
should be discussed at the Second Hague Conference, such a mis- 
apprehension of the attitude and purposes of the United States 
regarding it would be a sufficient argument. Is it not a reasonable 
proposition that debtor and creditor nations should meet together, 
without the exasperation of immediate grievances, to discuss a ques- 
tion of such grave importance ? 

Even the critic of the Drago Doctrine just cited appears to think 
so, and with fervid argument he pleads for the assimilation of inter- 
national debts to international conventions, thus placing international 
contracts under the protection of international law. 

The plan proposed by him for accomplishing this result, so far as 
public loans are concerned, is as follows : — 

Every loan shall be the object of a preliminary agreement between 
the state which borrows and the state where the emission of credit 
takes place ; 

" See Report, p. 14. 

"Daehne van Varick, Le Droit Financier International devant la Conference 
de la Haye, The Hague, 1907, p. 21. 
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The emission shall require the authorization of the government of 
the state where it shall take place ; 

The minister of foreign affairs of the said state shall represent 
the creditors in case of the non-execution of the contract; 

The debtor state shall be answerable before the courts of the state 
where the public emission shall have taken place, and the judgments 
of the said tribunals shall be executory in the country of the debtor ; 

The non-execution of these judgments shall involve the closing 
of the financial markets to the insolvent state, and, also, eventually, 
the suspension of the treaties of commerce concluded with it. 

It is unnecessary to comment upon the details of this project, — 
which would hale a sovereign power before a foreign domestic court, 
— but it shows that, from quite opposite points of view, there is a 
lively interest in the international status of public obligations of 
an international character, as has been made evident by the elaborate 
work of Lewandowski on this subject. On the one hand, there are 
the interests of prudent people who invest their savings in securities 
based on contracts with governments; on the other, there are those 
of equally innocent persons who are exposed to the peril of the 
bombardment of their ports and their homes, the risk of subjugation, 
and the extortion of vast sums for which they have no legal or moral 
responsibility. In the indictment against the debtor states these 
are represented as often " peu scrupuleux " in the fulfilment of their 
engagements. What, then, is to be said of creditor states whose 
armies and navies are sent abroad to enforce the payment of debts 
alleged to have been incurred under contracts with private persons 
who demand one hundred units of return for thirty or fifty units 
of service rendered ? Is it not worthy of consideration that a " con- 
tract " is not a unilateral transaction in which wrong is imposed 
upon the defenseless by a superior power, but a voluntary and re- 
ciprocal agreement in which there is always an expectation of profit 
or advantage, with previous knowledge of the risks involved ? If it 
is unscrupulous for the weak government to repudiate its contract 
debts, is it less so for a powerful government to employ its public 
armed force to compel the payment of private claims without a 
previous hearing in any court ? Are not such contentions, if worthy 
of governmental notice, proper subjects of adjudication by a neutral 
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and international tribunal ? If not thus adjudicated, they must be 
pressed upon ex parte evidence, and without a fair examination. 
Under the protocol of one of the mixed claims commissions of 1902, 
the claimants demanded $8,100,000; and received by the awards of 
the Commissioners only $668,000, or less than one-twelfth of the sum 
demanded ! a7 In another case $418,881 was awarded and claims 
for $998,000 were rejected. In another case £66,238 was allowed 
in awards by agreement, claims to the amount of £1,296,419 were 
referred to the Umpire, and of this sum £120,000, or less than one- 
tenth, was finally allowed by him. 28 

Without assuming the absolute correctness of these awards, it is 
evident that such results demonstrate the enormous risk of flagrant 
injustice in employing the armed forces of a sovereign state in the 
collection of international claims without previous resort to judicial 
methods in determining the equities involved. There is no nation 
that would not feel the shame and humiliation of such an exercise 
of arbitrary power if applied to itself, or the loss of dignity and self- 
respect on the part of its own government in thus extorting the 
payment of unfounded claims in behalf of their fellow citizens from 
a feebler nation. When it is added that such methods of procedure 
may easily furnish the excuse for unwarranted political intervention, 
and become the occasion of serious complications between different 
powers in defending the pretensions of their subjects or citizens, it 
is apparent that it may give rise to even greater evils than the 
immediate violation of equity. It cannot be doubted that after 
public attention has been sufficiently directed to this subject the 
statesmen of all nations will recognize the importance of an inter- 
national agreement regarding it. Whatever may ultimately be found 
to be the best method of enforcing the payment of such debts, when 
their reality, nature, and amount have been judicially determined, 
it is evident that no merely pecuniary claim should ever be enforced 
without previous judicial examination before a neutral tribunal, and 
that this whole class of international differences may properly be 
referred to arbitration. 

It is interesting to note that the Second Peace Conference at The 

"See Balaton's Report. Washington, 1906. 

28 See Darby, Modern Pacific Settlements, p. 143. 
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Hague, as indicated by the official programme, will be almost entirely 
of a juristic character. It will differ from all non-official con- 
gresses of jurisprudence, however, in being a political conference so 
far as its authority is concerned. It will thus celebrate the happy 
marriage of juristic science and governmental sanction, and the full 
meaning of this for the progress of civilization should not be left in 
obscurity. Hitherto, in their various scientific institutes and asso- 
ciations, jurists have been striving to work out abstract problems of 
international justice with slight practical encouragement on the part 
of the governments. Now the jurists and the diplomatists are to 
work together under the direction of the governments, and with their 
authority, for the perfection of positive law to be sanctioned by 
solemn conventions. This is the really encouraging feature of the 
international movement initiated at The Hague. However much or 
however little may be accomplished at this time, the vital point is 
that the movement thus begun shall not be arrested. If it is to be 
solidly enduring, it must not attempt too much at one time. The 
chief aim of jurists and the lovers of peace throughout the world 
should be to encourage the perpetuation of the one agency which can 
most effectively substitute judicial procedure for military action in 
the settlement of international disputes. The point d'appui offered 
by the existing Hague Conventions is the one real and definite ground 
of hope that this result may gradually be accomplished. If the 
conference can be made periodic, the tribunal placed above all 
national politics, and a determination reached to refer to it all 
questions of a purely juridical nature, that will have been done for 
the society of nations which has already been done in every well 
ordered state for its individual citizens. 

The fundamental difficulty in realizing this ideal is the absence of 
faith in the decisions which such an international court might render. 
The same human deficiencies and imperfections that embarrass the 
adjustment of international disputes by diplomatic procedure tend 
to prevent their settlement by judicial methods. It is not unnatural 
that sovereigns and ministers of State should have more confidence 
in their own sense of justice than in the decisions of strangers, each 
of whom may be influenced by considerations of personal interest or 
national policy. What is most needed, therefore, to crown the system 
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of arbitration is a tribunal above reproach or suspicion, — a body 
of men rendered superior to self-interest in their decisions by ample 
remuneration, security of position, and the sense of professional 
responsibility. 

Personal honor and integrity are the pride and characteristics of 
an independent judiciary. These, however, are not the qualities 
most difficult to secure in an international tribunal ; for international 
jurisprudence is a field apart, and its requirements are sui generis. 
The ideal international judge would be a man with the habit of 
mind of the jurist and the accomplishments of a trained diplomatist, 
— a combination that is difficult to find. He should have the train- 
ing that forms the mind of the lawyer, without being fettered by the 
technicalities of any form of municipal law or procedure. He should 
have the intimate knowledge of international relations of the accom- 
plished diplomatist, without the spirit of intrigue and temporary 
compromise. A natural sense of equity, total freedom from national 
prejudice, and innocence of mind as respects technicalities, combined 
with independent creative intelligence in applying the norms of 
international conduct, are qualities that would be immensely service- 
able in rendering decisions that would stand the test of time and be 
adapted to become the source of universal doctrines ; for it must be 
remembered that, in the absence of codes and statutes and even of 
sound precedents, the international judge must become the chief 
factor in the further development of international law. Nor would 
the philosophical jurist, disposed to apply to international relations 
a rigid preconceived system, be more acceptable than the technical 
lawyer or the mere diplomatist ; for international development follows 
its own laws, which cannot be set aside by any theory. The problem 
that seems so simple to the superficial observer deepens as we attempt 
to solve it ; and we find ourselves confronted with forces, psychologi- 
cal as well as material, that conform to no man's will and follow 
the direction of no man's thought. When all the nations have con- 
sented to settle their disputes by judicial methods and the most 
perfect conceivable international tribunal has been organized, there 
will still remain to be solved the perennial problem of justice, — the 
most august, the most pressing, and the most difficult of all the tasks 
intrusted to mortal men. 

David J. Hill. 



